ContactPoint : consultation on proposed amendments to the Children Act 2004 Information Database (England) Regulations 2007 by unknown
ConsultationLaunch Date 2 October 2009
Respond by 29 December 2009
Ref: Department for Children, Schools and Families 





ContactPoint: Consultation on Proposed Amendments to the Children Act 2004 Information Database (England) Regulations 2007
A Consultation
ToLocal authorities; all organisations and professionals working with children and young people; our national partners; children, young people and parentsIssued2 October 2009Enquiries ToIf your enquiry is related to the policy content of the consultation, you can contact the ContactPoint policy team by e-mail: simon.morrison@dcsf.gsi.gov.uk (​mailto:simon.morrison@dcsf.gsi.gov.uk​) or elizabeth.rouse@dcsf.gsi.gov.uk (​mailto:elizabeth.rouse@dcsf.gsi.gov.uk​) or by telephone: 0207 340 7823 or 0207 783 8400.
	Contact Details
	If your enquiry is related to the DCSF e-consultation website or the consultation process in general, you can contact the Consultation Unit by e-mail: consultation.unit@dcsf.gsi.gov.uk (​mailto:consultation.unit@dcsf.gsi.gov.uk​) or by telephone: 0870 000 2288.
1	Introduction
1.1	This consultation seeks views on proposed amendments to The Children Act 2004 Information Database (England) Regulations 2007 (the ContactPoint regulations) which were made under section 12 of the Children Act 2004 and came in to force on 1 August 2007.  They apply to England only.  The ContactPoint regulations provide a legal framework for the operation and maintenance of ContactPoint (formerly known as the Information Sharing Index). 
1.2	 The Government is consulting on three proposed minor amendments to the Regulations:to give effect to the previously-announced Government commitment in response to Sir Roger Singleton's review of safeguarding arrangements in independent schools to "...ensure that pupils who receive education in schools in England, but who are not ordinarily resident in England, are covered by ContactPoint";replacing the definition of ‘parental responsibility' used in the ContactPoint regulations with the definition of ‘parent' to match that used by schools for the collection of schools' census data; anda change of terminology so that ‘targeted and specialist services' are called ‘additional services' instead.
1.3	These proposals are issued for consultation only.  They will be revised in the light of consultation before being laid before Parliament in the form of Regulations where they are subject to the approval of both Houses.
1.4	 Further details about the operation, maintenance and security of ContactPoint including issues such as how a record will be created, maintained or transferred, the conditions upon which access to ContactPoint will be granted and how access will be controlled are set out in statutory guidance.  The ContactPoint Guidance was issued for consultation in 2007 and published to implementation teams in local authorities in 2008.  An interim revision of this guidance will be made available to local authorities later this year and then revised in line with the amended regulations and published in 2010.
1.5	 We will continue to work closely with key stakeholders including local authorities, key national organisations, children, young people and families during the consultation, giving further opportunities for key stakeholders to discuss their views on the draft regulations. The consultation ends on 29 December 2009.  We aim to publish a response to the consultation, on http://www.dcsf.gov.uk/consultations/ (​http:​/​​/​www.dcsf.gov.uk​/​consultations​/​​) in spring 2010.
2	Background and Context
2.1	When Lord Laming published the report of his enquiry into the events surrounding the death of Victoria Climbié, an important finding was that information about Victoria had not been properly recorded and communication between professionals from different agencies had been poor.  Lord Laming recommended that the Government explore the benefits of developing a national database containing basic information in respect of all children and young people.
2.2	 A series of 15 Information Sharing and Assessment ‘Trailblazer' projects were established in local authorities across England to test new ways of information sharing and multi-agency working, including through the development of information sharing indexes.  The experiences of the Trailblazers contributed to the development of the national approach. They confirmed the belief that an index in which children, young people and parents can have confidence - and which will help local authorities and a wide range of children's services practitioners do their jobs more effectively and provide better services - is achievable.
2.3	The Government announced on 8 December 2005 a decision to implement a fully operational information sharing (IS) index in all areas of England by the end of 2008.  In response to the announcement, Lord Laming said:"The case of Victoria Climbié illustrated the importance of more effective information sharing. I congratulate the Government for having tackled so well one of the more challenging recommendations of the report of my Enquiry. In warmly welcoming the Index I can do no better than say I wish this system, and all it offers, had been available at the time I was working at the frontline."
2.4	What is ContactPoint?
2.4.1	ContactPoint is a tool to help improve the wellbeing of all children, help keep them safe and ensure that no child slips through the net of support services. It provides a quick way for authorised practitioners in different services to find out who else is working with the same child, which will enable them to work together and provide faster, more coordinated support to meet a child's needs.
2.4.2	The information that can be held on ContactPoint has been clearly set out and restricted by section 12 of the Children Act 2004 and the regulations made under that provision.ContactPoint only holds the following information (regulation 4 and Schedule 1 of the ContactPoint Regulations):name, address, gender, date of birth and an identifying number of all children ordinarily resident in England (up to their 18th birthday);name and contact details for:parents or carers;educational setting (e.g. school); andprimary medical practitioner (e.g. GP practice); practitioners engaged with that child, whether a practitioner has completed a Common Assessment Framework (a generic assessment form completed by practitioners in relation to children with additional needs), whether a practitioner is the Lead Professional for that child. It does not hold any case details, clinical data, Special Educational Needs statements, academic or attendance records. 
2.5	Legal basis of ContactPoint
2.5.1	ContactPoint is established under section 12 of the Children Act 2004.  Its purpose is to support practitioners, local authorities and other organisations in fulfilling their duties under section 10 and section 11 of the Children Act 2004 and section 175 of the Education Act 2002.  It also supports local authority duties established by section 436A of the Education Act 1996 to identify children not receiving education.
2.5.2	ContactPoint legislation has been subjected to public and Parliamentary scrutiny. Section 12 of the Children Act 2004 went through rigorous debate in both Houses of Parliament and was subject to consideration by the Joint Committee on Human Rights (JCHR).  A number of amendments were made as a result of JCHR considerations including making it clear that regulations would not be able to provide for medical records or other personal records to be included on ContactPoint.  JCHR welcomed the Government commitment to deal carefully with issues relating to sensitive services and concerns.  A public consultation was held on the draft regulations and recording practitioner details for potentially sensitive services and recording concern about a child or young person.  As a result of that consultation Government policy was amended to ensure that recording practitioner details on ContactPoint for mental health, sexual health and substance abuse services was subject to consent.
2.5.3	Following public consultation the ContactPoint Regulations were considered by the House of Lords Merits Committee and the Joint Committee on Statutory Instruments before being robustly debated in both Houses of Parliament in 2007.
2.5.4	The ContactPoint regulations place duties on local authorities and national partners covering:the information to be held on ContactPoint;those required or permitted to supply information to ContactPoint;what information can be disclosed from ContactPoint;how long information can be held on ContactPoint;who can be given access to ContactPoint; the conditions on which access is granted, and;the requirement to take reasonable steps to ensure the accuracy of the information they disclose to the database.
2.5.5	Access to ContactPoint is determined by local authorities (working with their local partners where necessary) and our national partners (Kids, Barnardo's, the National Society for the Prevention of Cruelty to Children, Action for Children, the Church of England's Children's Society, the Child Exploitation and Online Protection Centre and the Children and Family Court Advisory Support Service).  Access is restricted to vetted and authorised practitioners who need it as part of their work - not all practitioners will have access.
2.5.6	Each local authority in England is also responsible for the ContactPoint records of children and young people who are understood to be ordinarily resident in the local authority's area.
2.6	Why do we need to amend the regulations?
2.6.1	Since the regulations came into force in August 2007, the ContactPoint system has been built and tested; a significant amount of work has been done to develop policy and procedures for ContactPoint; local authorities and national partners have started using ContactPoint, and; Sir Roger Singleton has published his report ‘Keeping our School Safe' Review of Safeguarding Arrangements in Independent Schools, Non- Maintained Special Schools and Boarding Schools in England which included a recommendation about ContactPoint that DCSF has accepted (see proposal regarding Regulation 4 below).  We are committed to learning from the experience of our early adopter local authorities and national partners and have sought their views on the regulations.  All of this work has highlighted the potential need to amend the regulations.  Each proposed amendment is explained in more detail below.
3	The scope of this consultation
3.1	This consultation offers our stakeholders an opportunity to comment on three proposed amendments to the ContactPoint regulations relating to: the children that should be included on ContactPoint; the definition of ‘parent' used for ContactPoint purposes, and the terminology used to describe some of the services provided to children.
3.2	The other proposals are minor changes that have arisen as a result of further work on the development of the ContactPoint system, policy and processes as well as feedback from our stakeholders and our early adopter local authorities and national partners.  We are not seeking comments on these changes. 
3.3	You may have views on the broader merits of ContactPoint, but given the scope of this consultation, we would welcome comments focussed on the specific amendments proposed.
4	The proposals on which we are inviting comments
4.1	Parental Responsibility
4.1.1	Regulation 2: Interpretation2.-(1) In these Regulations-... "parental responsibility" has the same meaning as in section 3 of the Children Act 1989(2);Schedule 1:  Information to be included in the database6. The name and contact details-(a) in the case of a child, of any person with parental responsibility for the child or who has care of the child at any time; or
4.1.2	We have identified an inconsistency in the data collected and held by schools under the Education Acts and the information required for ContactPoint.  The Schools Census is one of the key sources of information about children and is supplied by schools to DCSF each term.  Schools also provide this information directly to local authorities, often on a more frequent basis.  
4.1.3	The Education (Pupil Registration) (England) Regulations 2006 require schools to hold information about parents (as defined in section 576 of the Education Act 1996) in their admission register.  This definition of parent includes natural parents who do not have parental responsibility or care of their children.
4.1.4	ContactPoint uses the concept of ‘parental responsibility' to define who should be recorded on ContactPoint as a child's parent.   The ContactPoint Regulations as currently drafted do not allow information about natural parents who do not have parental responsibility or care of their child to be disclosed to the database.
4.1.5	Schools are therefore required to collect and hold information about some parents which cannot be disclosed to ContactPoint under the ContactPoint Regulations. There is a risk that schools might supply ContactPoint with information that is beyond the scope of the ContactPoint regulations. In order to avoid this risk, schools may need to make enquiries if they do not know whether a particular parent has parental responsibility for their child in order to ascertain whether their details should be disclosed to ContactPoint.  This may place an unnecessary burden on schools.
4.1.6	The current wording of Schedule 1, paragraph 6 of the ContactPoint Regulations is taken from the enabling powers in section 12 of the Children Act 2004 at section 12(4)(c).  However, we are satisfied that the regulations can be extended as proposed to also include details of parents without parental responsibility or care of the child by virtue of section 12(4)(h) as "information of such other description, not including medical records or other personal records, as the Secretary of State may by regulations specify."
4.1.7	Proposed ChangeWe propose that regulation 2 be amended so that the definition of "parental responsibility" is replaced with a definition of ‘parent' (giving it the same meaning as in section 576 Education Act 1996).  We further propose that Schedule 1 paragraph 6 be amended  to read :6. The name and contact details -(a) in the case of a child, of any person who is a parent of the child,"We believe that this change would simplify the collection of information about parents for schools and ensure that the correct information is supplied to ContactPointQuestion 1Do you agree that the ContactPoint Regulations should be amended, as proposed, so that the information currently held by schools about a child's parents can be disclosed in full to ContactPoint?
4.2	Specialist and Targeted Services
4.2.1	Regulation 2: Interpretation2.-(1) In these Regulations-..."specialist or targeted service" means any service which is not normally provided to all persons in a particular age group.
4.2.2	Stakeholders have told us that they prefer the term ‘additional services' to "specialist or targeted services" because it is a commonly used term and perceived to be less stigmatising for those in receipt of such services.  We do not intend to change the definition of these services, either in Statutory Guidance or in the Regulations, just the terminology used to describe them.
4.2.3	Proposed ChangeWe propose that the term "specialist or targeted services" be replaced with "additional services" in regulation 2 and Schedule 1 paragraph 9 of the ContactPoint Regulations.Question 2Do you agree that the term "additional service" is preferable to and/or more commonly used than "specialist or targeted service"?
4.3	Ordinary Residence
4.3.1	Regulation 4: Information in the database(1) The database must contain such information of the descriptions specified in Schedule 1 as is available to the Secretary of State for Children, Schools and Families relating to- (a)   each child, and (b)   subject to paragraph (2), each participating young person, who is ordinarily resident in England.
4.3.2	Regulation 4 and Schedule 1 set out what information is to be included in the database.  The information which must be included on ContactPoint is limited to that relating to children, and (with their consent) young persons in relation to whom arrangements under section 10 of the Act may be made ("participating young persons") who are ordinarily resident in England.  
4.3.3	There is no definition of ordinarily resident in law - it takes its meaning from case law.  It is, however, a term that is commonly used in legislation and the leading case (Shah v. Barnet London Borough Council and other appeals [1983]1 All ER 226) states that the words should be given their natural and ordinary meaning and refer to a person's abode in a particular place or country which they have adopted voluntarily and for settled purposes as part of the regular order of their life for the time being, whether of short or of long duration.
4.3.4	Those under 18 are not considered to be ordinarily resident if their parents reside outside of England (Re P (G E) (an infant) [1964]3 All ER 977).  It has been brought to our attention that this may exclude certain children from being included on ContactPoint who in fact spend large proportions of the year in England and access services. For example, children who attend boarding schools in England, but whose family home and parents are abroad.
4.3.5	In his review of Safeguarding Arrangements in Independent Schools, Non-Maintained Special Schools and Boarding Schools in England[1] (​​/​consultationsadmin​/​adminDocManagerContentEditForm.cfm?consultationId44&parentIdb98" \l "_ftn1​) (published March 2009) Sir Roger Singleton made the following recommendation:Recommendation 29: ContactPoint "That DCSF take steps to ensure that pupils who receive education in schools in England, but who are not ordinarily resident in England, are covered by ContactPoint."  We have accepted this recommendation and in order to comply with it, Regulation 4(1) will need to be amended.  As currently drafted, the regulations do not allow such children to be included on the database. Sir Roger's report is available at: http://www.teachernet.gov.uk/wholeschool/familyandcommunity/
childprotection/safeguarding/ (​http:​/​​/​www.teachernet.gov.uk​/​wholeschool​/​familyandcommunity​/​childprotection​/​safeguarding​/​​) 
4.3.6	Using the existing ordinary residence requirement, there are other groups of potentially vulnerable children which ContactPoint currently excludes.  For example children who:are privately fostered (cared for on a full-time basis by adults, who are not their parents or a close relative), for a period of 28 days or more and whose parents live outside England;are victims of child-trafficking into England;are unaccompanied asylum seeking children.
4.3.7	This list is not exhaustive.  It is not, and has never been, our intention that children who are on holiday in or passing through England should be included on ContactPoint.  We do not believe that our proposed amendment would require such children to be included on the database. The ContactPoint Guidance, in particular, is clear as to the purpose of the database and it will be a question of fact as to whether a child is in the area of a local authority in England and should be added to ContactPoint. Any child accessing services while on a holiday in England, for example, should not end up on ContactPoint as they should continue to be excluded from ContactPoint by practitioners who provide any limited service to them and by local authorities as part of their regular data cleaning activity.
4.3.8	We believe that the best way of including some or all of those children whom we do wish to include on ContactPoint but who are currently potentially excluded by the ordinary residence requirement and implementing Sir Roger Singleton's recommendation is to amend the ContactPoint regulations to replace the ordinarily resident requirement with something that provides broader coverage.  We have considered two options but have concluded that only one is clearly within the Secretary of State's powers in section 12.
4.3.9	Each child ‘in the area of a local authority'This would cover children physically present in a local authority's area regardless of their ordinary residence status.  This would include any child living in England (regardless of where they go to school) and any child from outside England that attends school in England, whether or not they are at a boarding school.  N.b. ‘local authority' is defined in regulation 2 as a "children's services authority in England.
4.3.10	This term is well established in case law and is used in other legislative provisions.  For example, Section 10 of the Children Act 2004 places a duty on local authorities in respect of children "in the local authority's area" and the enabling powers in relation to ContactPoint in Section 12 are expressly for the purpose of arrangements under Section 10.  This term also links back to the allocation of responsibility for a child's record on ContactPoint to local authorities as described in the ContactPoint statutory guidance: "Each local authority in England is responsible for child records of children and young people who are understood to be [ordinarily resident] in the local authority's area". 
4.3.11	Local authorities' duties under the Children Act 1989 are also towards children in need "within their area" (for example see section 17 and section 20 of the Children Act 1989). Some neighbouring local authorities have protocols to assist in resolving disputes as to the local authority responsible for particular children, who may, for example, be attending school within one local authority, but resident in another. A similar approach could be adopted to decide which local authority should take responsibility for the ContactPoint record of a child similarly "in the area" of more than one local authority.  This could be set out in ContactPoint statutory guidance.
4.3.12	Each child 'in receipt of a service provided by a body named in Schedule 4 or 5 of the ContactPoint regulations'This would cover children in receipt of a service from any of the organisations that supply information to ContactPoint (e.g. schools, GPs, social care) regardless of their ordinary residence.  This would however also potentially cover children who live and attend school near the border in Scotland or Wales, but who access a service (e.g. General Practitioner or Dentist) in England.  We also believe that this option increases the risk that children on holiday in England who access a service (e.g. visit a General Practitioner or a Dentist) in England on a short term basis are included on ContactPoint.  Again, it is not our intention to include these children on ContactPoint.
4.3.13	We are also concerned that, under the case law on the Children Act 1989 provisions referred to above, these children would arguably not be "within the area" of a local authority in England and an English local authority would be unlikely to have any functions in relation to them. If this is the case, it is also arguable that to include them in the database would go beyond the enabling provisions in sections 10, 11 and 12 of the Children Act 2004 and would therefore be beyond the legal powers of ContactPoint (‘ultra vires').
4.3.14	Proposed ChangeWe propose that Regulation 4(1) is amended to replace "...who is ordinarily resident in England" with "...who is in the area of a local authority".Question 3Do you agree that using ‘each child in the area of a local authority' meets Sir Roger Singleton's recommendation?Question 4Do you have any alternative suggestions that would meet Sir Roger Singleton's recommendation?  If so, please give details below.Question 5Do you have any other comments that you would like to make on our proposals? 
5	The proposals on which we are not inviting comments
5.1	Hiding the Parent / Carer Name on Shielded Records
5.1.1	Regulation 6: Accessible child record(6) The information referred to in paragraph (5) is-(a)   information of the descriptions specified in paragraphs 1, 3, 4 and 5 of Schedule 1; and (b)   in the case of- (i)                 a child, the name of any person with parental responsibility for the child or who has care of him at any time; or (ii)               a participating young person, the name of any person who has care of him at any time. 
5.1.2	As said in section 2 above only those who meet the requirements set out in the regulations will have access to ContactPoint. However, Regulation 6 allows local authorities to go further in limiting access to (or "shielding") specific child records. Where a record has been shielded, only very limited information from the child record will be visible. Regulation 6(6) specifies exactly what information is displayed in these circumstances. 
5.1.3	The decision to shield a record in ContactPoint is made by the local authority on a case by case basis.  Examples of cases where shielding may be applied include witness protection cases, pre-adoption placements (where the child is placed with a family but keeps their birth name until the adoption process is complete) or cases where there is a history of domestic violence.  Currently, the regulations make provision for the child's name, gender, date of birth, unique identifier and the name of the parent or carer to remain visible when a record is shielded.  No other information will be visible.  Where there are child protection concerns, the local authority can broker contact between ContactPoint users working with the same child so that they can use their professional judgement about whether to share information.  In the interests of child protection, provision has been made in the ContactPoint regulations for some users to have emergency shielding override rights.  Using the emergency shielding override will trigger an investigation into the reasons for doing so.
5.1.4	Expert stakeholders (including Barnardo's; British Association of Adoption and Fostering; and Greater London Domestic Violence Project) have recommended that to ensure maximum protection for those children whose records require shielding the name of the parent or carer should also be shielded as this information could be used to trace a child.
5.1.5	Proposed ChangeWe propose that Regulation 6(6) (b) should be omitted to ensure that the parent or carer name is not visible on shielded records in ContactPoint.
5.2	Addresses
5.2.1	Schedule 1: Information to be included in the database2.  As respects the person's address or whereabouts-(a) his current address; (b) if, at any time, there is no known current address for the person, his last-known address; (c) a statement that there is no known address for the person;
5.2.2	Some children have more than one current address (for example where their care is shared between two parents that do not live together).  While it can be argued in such a case that both addresses are current, the wording of the regulations indicates that only one current address can be held.  Also it can often be essential when trying to identify a child (and for data matching purposes) to have access to their previous addresses.
5.2.3	Proposed ChangeWe propose that paragraph 2 of Schedule 1 should be amended to allow for more than one current address and, at the same time, their previous addresses to be held on a child record in ContactPoint.
5.3	National Partners
5.3.1	Schedule 2: Persons who may permit access to the database ("national partners") in accordance with regulation 9(1)(b)4.  NCH (registered charity number 1097940) 
5.3.2	NCH have changed their name to Action for Children. 
5.3.3	Proposed ChangeWe propose that the paragraph 4 of Schedule 2 should be amended to reflect this change of name.
5.4	The Child Exploitation and Online Protection Centre
5.4.1	Schedule 3: Persons who may be given access to the database by the local authority15. An employee of the Child Exploitation and Online Protection Centre (an affiliate of the Serious Organised Crime Agency), so far as it is exercising functions in relation to the sexual abuse of children.
5.4.2	CEOP are also named in paragraph 6 of Schedule 2 as being able to permit access to ContactPoint (i.e. they are a national partner) and there is no need for them to be named in both schedules. 
5.4.3	Proposed ChangeWe propose that paragraph 15 of Schedule 3 should be omitted.
6	How To Respond
6.1	Consultation responses can be completed online at www.dcsf.gov.uk/consultations (​​/​consultationsadmin​/​www.dcsf.gov.uk​/​consultations​) by emailing contactpoint.consultation@dcsf.gsi.gov.uk (​mailto:contactpoint.consultation@dcsf.gsi.gov.uk​) or by downloading a response form which should be completed and sent to: Consultation Responses, ContactPoint Policy Team, Department for Children, Schools and Families, Ground Floor, Sanctuary Buildings, Great Smith Street, London SW1P 3BT.
7	Additional Copies
7.1	Additional copies are available electronically and can be downloaded from the Department for Children, Schools and Families e-consultation website at: https://www.dcsf.gov.uk/consultations.  (​https:​/​​/​www.dcsf.gov.uk​/​consultations " \t "_blank​)
8	Plans for making results public
8.1	The results of the consultation and the Department's response will be published on the DCSF e-consultation website in Spring 2010. 


